
SUNDIA LABEL PROGRAM

LICENSE AGREEMENT


This Agreement, effective _________ __, 2006 (the “Effective Date”) is entered into between Sundia Corporation, a Company incorporated under the laws of  California, with a principal place of business in San Francisco, California (hereinafter “Sundia”), and ____________, a Company incorporated under the laws of _______________ (hereinafter “Licensee”).

WHEREAS, Sundia is the owner of the Licensed Marks in the Territory; and

WHEREAS, Licensee is desirous of using the Licensed Marks on watermelons;

NOW, THEREFORE, in consideration of the promises and mutual agreements set forth below, the parties hereto agree, and declare, as follows:

1. DEFINITIONS.  The following terms shall have the respective meanings when used in this Agreement:

“Licensed Marks” shall mean the trademarks and service marks set forth in the attached Schedule A.                                   

“Territory” shall mean the United States of America, its territories and possessions.

“Sundia Premium Labels” shall mean those trademark labels set forth in line 1 of the attached Schedule B that signify Sundia’s money-back guarantee: if the customer is not completely satisfied with a watermelon carrying a Sundia Label, Sundia will issue a refund upon proof of purchase.

“Sundia Generic Labels” shall mean those trademark labels that do not signify or otherwise carry a Sundia guarantee, set forth in lines 2 and 3 of the attached Schedule B.

“Sundia Labels” shall mean both the Sundia Premium Labels and the Sundia Generic Labels.
2.   GRANT.

2.1
Sundia hereby grants to Licensee for the Term (defined below) of this Agreement a perpetual personal, nonexclusive, nontransferable, nonassignable (except as provided in Section 9 below) authorization to use the Licensed Marks in the Territory upon watermelons and other mutually agreed upon products, i.e. tomatoes, provided that in each case the following Quality Control provisions are satisfied.  

Quality Control


(a)  The watermelons have been grown by or for Licensee or are brokered by Licensee in the ordinary course of its business, and the watermelons meet the required specifications and standards of quality as set forth in (c) below or as Sundia may from time to time prescribe, approve, or agree, with the agreement of Licensee, which shall not be unreasonably withheld; 

(b) 
Licensee shall permit an authorized representative of Sundia at all reasonable times and following reasonable advanced notice to enter the premises of Licensee for the purpose of inspecting any of the watermelons designated for the Licensed Marks and shall furnish such samples of watermelons for inspection and analysis as may reasonably be requested; and

(c)  In particular, all watermelons carrying the Sundia Premium Label shall attain the following standards in a statistically significant sample:


(i)   Flesh Color:  
Mature Pink to Deep Red


(ii)  Brix: 
Minimum 10.0 or higher, brix measured at center of cut watermelon


(iii) Pressure:  
2.25

(iv) Hollow Heart: 
Up to one half inch crack allowable, not more than 5% 

(v)  Sunburn:  
No more than 10% of surface area of watermelon 



No sun scold or discoloration


(vi) Scars and Insect Damage:



Scarring: 
Not more than 5% allowable



Luper scarring: 
Not more than 5% allowable



Aphis Residue: 
None allowable


(vii) Weight Range:  
None.

2.2  As long as Licensee complies with the provisions of this Agreement, Licensee shall receive:


(a)  participation in Sundia watermelon juice retail promotions; and


(b)  the benefit of certain advertising campaigns funded by Sundia. 

3.  USE AND DISPLAY OF TRADEMARKS.

3.1   Other than as permitted herein, Licensee shall not conduct without the prior written consent of Sundia the whole or any part of its business under a business name or trading style which incorporates any of the Licensed Marks or which in the opinion of Sundia might impair the validity, reputation or distinctiveness of any of the Licensed Marks; provided however that License may continue to do business in the future without restriction by reason of this Agreement under a business name or trading style which incorporates the licensed mark currently utilized, or variations of such marks.

3.2  Licensee shall use the Licensed Marks upon the watermelons only in such manner that the distinctiveness, reputation, and validity of the Licensed Marks shall not be impaired.  Licensee shall ensure that the Sundia Labels are affixed to the watermelons so that they are conspicuous and not obstructed.
4.  INTELLECTUAL PROPERTY – Ownership and Protection.

4.1  Licensee acknowledges that Sundia is the sole and rightful owner of the Licensed Marks and the goodwill associated therewith, and agrees that during the Term Licensee shall not claim any rights in or to the Licensed Marks or the goodwill associated therewith other than the permission to use them as specifically provided herein. During and after the Term Licensee shall neither dispute, challenge, nor assist others to dispute or challenge the validity or ownership of the Licensed Marks in relation to any goods or services.

4.2  Licensee further acknowledges that all use of the Licensed Marks by Licensee, and all rights and goodwill attaching to or arising out of such use, shall accrue to the benefit of Sundia.  

5.   TERM.

5.1  The Term for this Agreement (referred to above and hereinafter as “Term”) shall commence on the Effective Date and shall continue in perpetuity, unless terminated pursuant to the terms and conditions of this Agreement or at any time upon the mutual written agreement of Sundia and Licensee, signed by both.  
5.2  Sundia may terminate this Agreement PROVIDED THAT Licensee commits a breach of any of the terms of this Agreement and fails to rectify same within thirty (30) days of receiving written notification of such breach from Sundia, Sundia shall have the right to terminate forthwith, AND PROVIDED FURTHER that Sundia shall have the right to terminate forthwith upon the happening of any one or more of the following events, and Sundia's giving written notice of same:

      
(a)  Licensee disposing of or being deprived of its business or a substantial part thereof except as provided in Section 9 below;


(b) Any civil judgment entered against Licensee or any criminal conviction of Licensee, which has the effect of prejudice to the good name, repute or goodwill of Sundia, or the Licensed Marks; or 


(c) Licensee becoming insolvent or declaring bankruptcy.

6.   LICENSE PAYMENTS.

6.1  In consideration for the license herein granted to Licensee, within 30 days after the end of each calendar quarter Licensee shall pay Sundia at the prices set forth in attached Schedule B.  Licensee shall accompany all payments with a report showing in reasonable detail the number of Sundia Premium Labels and Sundia Generic Labels attached to watermelons during such quarter.

6.2  The prices set forth in attached Schedule B shall be reviewed every two years by the parties no later than 90 days following the anniversary of this Agreement.  If any change to the prices is determined by mutual agreement of the parties to be appropriate for this purpose, then an appropriate amendment to this Agreement shall be executed by the parties 
6.3  During the Term of this Agreement, Licensee will maintain accurate records with respect to the calculation of all fees due under this Agreement.  Sundia may, upon no less than five (5) day’s prior written notice to Licensee, cause an independent auditor to inspect the records of Licensee to verify Licensee’s compliance with its payment obligations.  Such inspection will be conducted during normal business hours.  The auditor will report to Sundia discrepancies in payments, the amounts of the discrepancies, and the nature of the documents relied upon to form its opinion.  The fees charged by the auditor in connection with the inspection will be paid by Sundia unless the payments to Sundia have been less than ninety-five percent (95%) of the payment owed to Sundia during the period covered by the inspection, as determined by the auditor, in which case Licensee will be responsible for payment of the fees charged by the auditor.
7.  RIGHTS AND OBLIGATIONS UPON EXPIRATION OR TERMINATION.

7.1 Upon termination of this Agreement Licensee shall neither use nor assist others to use any of the Licensed Marks, including, but not limited to the Sundia Labels, or any other mark, word or words (including any translation or transliteration of any of the Licensed Marks) which in the reasonable opinion  of Sundia might be confused therewith as a trademark in relation to any goods or service, or in relation to packages, labels or advertising; provided however that such obligation of Licensee shall be subject to the proviso of Section 3.1.

7.2  On the expiration or termination of the Agreement, all of the rights of Licensee under this Agreement shall immediately terminate and shall revert automatically to Sundia and Licensee shall discontinue forthwith all use of the Licensed Marks, including, but not limited to all use of the Sundia Labels.

7.3  Notwithstanding the expiration or other termination of the Agreement, neither party shall be released from any obligation that accrued prior to the date of expiration or termination, and both parties shall remain bound by those provisions of this Agreement the terms of which impose upon Licensee or Sundia obligations  extending beyond the date of expiration or termination.

8.  INDEMNITY

8.1  Licensee agrees to indemnify and hold Sundia harmless from and against any loss, claim, damage cost, expense (including reasonable attorneys’ fee) or liability worldwide to third parties arising out of or in connection with (i) promotion, marketing and distribution of goods and services under the Licensed Marks which are in violation of the terms of this Agreement, or (ii) personal injury or property damage caused by or attributable to a watermelon carrying a Sundia Label; provided that (a) Sundia promptly notifies Licensee in writing of any such claim and (b) permits Licensee to assume sole control of the defense and/or settlement of such claim, subject to Licensee’s cooperation with Sundia to protect the reputation for quality and integrity associated with the Licensed Marks.  Licensee shall defend or settle any such claim at Licensee’s expense and with Licensee’s choice of counsel.  Sundia shall cooperate with Licensee, at Licensee’s expense, in defending or settling such claim, and Sundia may join in any defense with counsel of its choice at Sundia’s expense. Sundia may not settle any claim without Licensee’s consent.

8.2  Sundia must indemnify Licensee in relation to claims that the Sundia licensed marks infringe upon third parties rights and will defend Licensee in conjunction with its own defense. Sundia will direct the mutual defense and will defend its license with vigor. 

9.  NOT ASSIGNABLE.

9.1  Licensee may not assign or sublicense any of its rights nor delegate any of its duties under this Agreement without the written authorization of Sundia, except that, in the event of a sale of all or substantially all of the stock or assets of the Licensee or a merger or a reorganization of Licensee, Licensee may assign this Agreement to the successor in interest of the Licensee. Any attempted assignment in violation of the foregoing shall be null and void and shall constitute grounds for termination of this Agreement in accordance with Section 5.2.  Subject to the foregoing, this Agreement will be binding upon, and will inure to the benefit of, the parties and their respective successors and permitted assigns.

10.  ATTORNEY’S FEES

10.1  If either party commences an action or proceeding against the other party arising out of or in connection with this agreement, the prevailing party shall be entitled to have and recover from the losing party reasonable attorney’s fees and costs of suit. 
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11.   MISCELLANEOUS.

11.1  This Agreement shall be governed by and construed under the laws of the State of California, exclusive of its choice of law principles.

11.2  The courts of California shall have exclusive jurisdiction over any dispute between the parties arising out of or under this Agreement.  

11.3  No amendment, modification, or waiver of any provision or Schedule of this Agreement shall be effective unless the same shall be in writing and signed by both parties.  This Agreement may be signed in counterparts, each of which will constitute an original, but all of which together will constitute the same instrument.

11.4  The parties are independent contractors and neither party is the partner, joint venturer, employee, or agent of the other.  Neither party has authority to represent, act for or bind the other.

11.5  This Agreement, including all Schedules, constitutes the final and entire agreement between the parties with respect to the subject matter thereof.  This Agreement supersedes and terminates all prior or contemporaneous, agreements, understandings and communications between the parties, whether written or oral.
IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed this ____ day of ___________, 2006.


For and on behalf of 
For and on behalf of Licensee

Sundia Corporation


__________________________
___________________________


 Bradford Oberwager, President
Company Name



 ___________________________



Name and Title



 ___________________________



Signature and Date

Schedule A

A. The Licensed Marks subject to this Agreement: 

Licensed Mark
Application No.
      Registration No.
          International Class
	#1[image: image1.jpg]



	78/563269
	pending
	31 

	#2[image: image2.png]s
Sundia
WATERMELON,




	Common law
	
	31 & 32

	#3[image: image3.png]Buy this watermelon and @
64 oz. Sundia Watermelon Juice,
and THE JUICE IS ON US!





	Common law
	
	32

	#4[image: image4.png]100% JUICE




	Common law
	
	32
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	78/585729


	pending
	31 & 32

	#6
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	Common law
	
	 31 & 32

	#7
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	Common law
	
	31


Schedule B

     B.   Cost of the Sundia Labels is as follows:

	
	Label
	Description
	License Cost Per Label

	1. 
	Sundia Premium Label

Mark 7

[image: image8.png]



	Individually numbered labels guaranteeing quality and signifying Sundia’s commitment to issue a refund to the customer if the customer is not completely satisfied.
	$100 per load

	2. 
	Sundia Generic Label

Marks 1 & 2
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[image: image11.png]s
Sundia
WATERMELON,





	The Sundia name. Includes a coupon for complaints.
	$15 per load

	3. 
	Sundia Watermelon Juice Label

Mark 3

[image: image12.png]Buy this watermelon and @
64 oz. Sundia Watermelon Juice,
and THE JUICE IS ON US!





	Label announcing “Buy a Watermelon, Get a Free Watermelon Juice” promotion. Used to market 64 ounce Watermelon Juice.


	$50 per load



